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Legislation passed
on April 3, 2020



KP LAW

eUpdate

Land Use Permitting Deadline Extensions:
Municipal Relief Legislation

(Chapter 53 of the Acts of 2020)
April 3, 2020

Cities and towns have faced numerous challenges resulting from the novel coronavirus COVID-19 outbreak. City
and town halls are closed to the public, there is limited staffing of public offices, and there are social distancing
advisories, all resulting in significant concerns as to how Land Use Boards and Commissions can proceed during
this unprecedented time. As detailed in our March 21, 2020 eUpdate, “Responses To Frequently Asked Questions
Arising In the Land Use Context, In Light of the COVID-19 Virus Outbreak”, there are important deadlines that
must be adhered to in a land use permitting context.

On April 2, 2020, both houses of the General Court approved, and on April 3, 2020 Governor Baker signed, a new
law giving some reprieve to Land Use boards regarding applications, hearings and permits. Chapter 53 of the Acts
of 2020, “An Act to Address Challenged Faced by Municipalities and State Authorities Resulting from COVID-19”
(Act). We have summarized the highlights of the new law below. In general, Section 17 of the Act temporarily
extends certain statutory deadlines for action by “Permit Granting Authorities” due to the current State of
Emergency. It applies to the conduct of public meetings, public hearings, or other actions taken by local boards
and commissions serving in a quasi-judicial (i.e., adjudicatory) capacity. In light of these deadline extensions, we
have updated our March 21, 2020 eUpdate, referenced above, and this updated guidance can be found on our
website, at http://www.k-plaw.com/covid-19-resources/.

Definitions and Applicability:

e “Permit” is defined as “a permit, variance, special permit, license, amendment, extension or other
approval issued by a permit granting authority pursuant to a statute, ordinance, bylaw, rule or regulation,
whether ministerial or discretionary”

e “Permit Granting Authority” is defined as “a local, district, county or regional official, or a local, district,
county or regional multi-member body, that is authorized to issue a permit.”

Filing of an Application for a Permit: Notwithstanding any contrary provision of state or local law, the Act allows
for the electronic filing of applications for a permit either through an electronic website or as attachments to an
electronic mail sent to the city or town clerk. These electronic applications are deemed duly filed as of the date
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of the filing if certified as received by the city or town clerk. Certification of receipt may be via e-mail or other
electronic means to the applicant, and must be provided electronically if the permit application is submitted
electronically and the applicant requests an electronic receipt. Note that a permit granting authority may still
contest the completeness of an application at the time of filing if the application is ultimately denied by the
permit granting authority or the permit is ultimately appealed by the applicant.

Opening a Hearing: Any requirement of a statute, ordinance, bylaw, rule, or regulation that a hearing commence
within a specific period of time after the filing of an application or request for permit approval shall be suspended
as of March 10, 2020, and the suspension of that time will continue through to 45 days after the termination of
the State of Emergency, or as of a date otherwise prescribed by law, whichever is later.

Tolling of Existing Permits: A permit in effect or existence as of March 10, 2020, is tolled and shall not lapse or
otherwise expire during the State of Emergency. Additionally, any time period for meeting a deadline within a
permit or for performance of a condition of the permit, shall toll during the State of Emergency.

Constructive Approval: No permits shall be constructively approved due to the failure of the permit granting
authority to act within the time required by a statute, ordinance, bylaw, rule or regulation during the State of
Emergency, so long as the permit granting authority acts on the permit application within 45 days after the
termination of the State of Emergency or by a date otherwise prescribed by law, whichever is later.

Scheduling/Rescheduling Hearings: The Chair of a permit granting authority may schedule or reschedule on one
or more occasions, a hearing or decision deadline on a permit application, whether or not a quorum of the body is
present, to a date not more than 45 days after the termination of the State of Emergency or after a date
otherwise prescribed by law, whichever is later. Notice of any rescheduled date shall be provided to the applicant
at the applicant’s address, and to the general public by posting electronically on the website of the city or town
clerk.

Recording at the Registry of Deeds: If a permit is required to be recorded with the registry of deeds or filed with
registry district of the land court within a certain period of time after its issuance, either to remain in force and
effect or as a condition to exercising the permit, the period of time for recording the permit shall be suspended
during such time as the relevant registry of deeds or registry district of the land court is closed or restricting public
in-person access. Additionally, the failure to record the permit shall not preclude the permit holder from applying
for, obtaining and commencing construction activities pursuant to other required permits and approvals such as a
building permit.

Pending Applications: A hearing on a pending permit application which has been opened by a permit granting
authority before March 10, 2020, shall be automatically tolled and continued to the first hearing date of the
permit granting authority following the termination of the State of Emergency (provided said meeting must be
within 45 days of the termination of the State of Emergency) or to a date otherwise prescribed by law, whichever
is later.

Revocation, Modification or Extension of a Permit: Where applicable law or regulation allows a permit granting
authority to revoke or modify a permit, a permit granting authority may proceed with a permit revocation or
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modification, subject to applicable notice and hearing requirements. However, during the State of Emergency,
and for 60 days after the State of Emergency is terminated, no permit shall be revoked or modified where the
permit holder fails to exercise or otherwise commence work because of the State of Emergency, or started work
on or before March 10, 2020 but stopped as a result of the State of Emergency.

Additionally, at the discretion of the permit granting authority and for good cause shown, the permit granting
authority, or its Chair (with or without a quorum), may provide a permit holder with a reasonable, further
extension of time to exercise or otherwise commence work pursuant to the permit.

Remote or Virtual Meetings: The Act codifies the Governor’s March 10, 2020 Order titled “Order Suspending
Certain Provisions of the Open Meeting Law, G.L. c. 30A, § 20”7, allowing permit granting authorities to conduct

meetings and public hearings remotely, during the State of Emergency, in accordance with the Governor’s Order
as it may be amended. We previously provided guidance on the specific requirements to comply with such Open
Meeting Law requirements during this time of an emergency for meetings and hearings, which is available online
here.

Decisions: A permit granting authority may issue decisions on permit applications for which duly held public
hearings or meetings have been held and may not prohibit any permit granting official from issuing permits,
including but not limited to, demolition or building permits.

Summary: While the Act provides some welcome relief to land use permitting boards, committees and
commissions in these uncertain times, we expect that individual boards or permitting officials may still have
guestions about the scope and extent of the Act’s application to particular permitting matters. We are always
available to assist our communities in navigating these complex issues for new or pending applications or projects
in your community.

We will continue to keep you updated on additional developments in the face of this rapidly evolving pandemic.
A reminder that we have established a Coronavirus “hotline”, at coronavirusinfo@k-plaw.com. A dedicated team

of our attorneys is available through this “hotline” e-mail address to answer the most frequently-asked legal
guestions arising from COVID-19. One of these designated attorneys will respond promptly to your inquiries. In
some instances, you may be referred to your primary or land use contact, and you should of course feel free to
contact these attorney(s) directly with COVID-19 related questions.

Disclaimer: This information is provided as a service by KP Law, P.C. This information is general in nature and does not, and is not intended to, constitute
legal advice. Neither the provision nor receipt of this information creates an attorney-client relationship with KP Law, P.C. Whether to take any action based
upon the information contained herein should be determined only after consultation with legal counsel.
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Appendix A

ELECTED BOARDS

CONTACT

EMAIL

Moderator

Town Clerk

liohnston@oakbluffsma.gov

Board of Selectmen

Executive Secretary

abutler@oakbluffsma.gov

Board of Health

Health Agent

mlancaster@oakbluffsma.gov

Cemetery Commissioners

Highway Administrator

nmorey@oakbluffsma.gov

Finance Committee

FinCom Chair

fincom@oakbluffsma.gov

MV Commissioners

MV Commission

mvcommission.org/commissioners

Parks Commissioners Chair abillings@oakbluffsma.gov
Constables Town Clerk liohnston@oakbluffsma.gov
Tree Warden Warden rcombra@oakbluffsma.gov

Land Bank Commissioner

Representative

http://www.mvlandbank.com/

Planning Board

Planning Bd. Administrator

planningboard@oakbluffsma.gov

School Committee

MV School Committee

http://www.mvyps.org/school-committee/

Wastewater Commissioners

Wastewater Administrator

Imerritt@oakbluffsma.gov

APPOINTED BOARDS

Affordable Housing Committee

Board Clerk

ahc@oakbluffsma.gov

Board of Assessors

Principal Assessor

manderson@oakbluffsma.gov

Cape Light Compact

Representative

rtoole@capelightcompact.com

Capital Program Committee

Town Administrator

rwhritenour@oakbluffsma.gov

Community Preservation Committee

Administrator

mknight@oakbluffsma.gov

Conservation Committee

Conservation Agent

edurkee@oakbluffsma.gov

Copeland Plan Review Committee

Building Administrator

buildingadmin@oakbluffsma.gov

Cottage City Historic Commission

Building Administrator

buildingadmin@oakbluffsma.gov

Council on Aging

COA Administrator

rcogliano@oakbluffsma.gov

Harbor Advisory Committee

Harbormaster

obmarina@comcast.net

Herring Run Com.

Shellfish Constable

cfisher@oakbluffsma.gov

Historical Commissioner

Chair

pammelrose@gmail.com

Land Bank Advisory Committee

Conservation Agent

edurkee@oakbluffsma.gov

Library Trustees

Library Director:

amalik@clamsnet.org

MV Cultural Committee

Representatives

mass-culture.org/Marthas-Vineyard

MVTV

Representative

bpintandem@gmail.com

OB Affordable Housing Trust

Executive Secretary

abutler@oakbluffsma.gov

Personnel Board

Assistant Town Administrator

wbrough@oakbluffsma.gov

Board of Registrars

Town Clerk

ljiohnston@oakbluffsma.gov

Roads and Byways Committee

Highway Superintendent

rcombra@oakbluffsma.gov

Shellfish Committee

Shellfish Constable

cfisher@oakbluffsma.gov

Sign Review Committee

Building Administrator

buildingadmin@oakbluffsma.gov

Steamship Auth. Port Council

Representative

steamshipauthority.com/about/history

Veteran's Agent*

Dukes County

Tel: 508 693 6887

Zoning Board of Appeals

Zoning Administrator

cmorris@oakbluffsma.gov
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Re: Marthas Vineyard High School Fields Assessment Proposal REV 4-1-2020.pdf

T E Hopkins <ewellhopkins@mac.com>
Thu 4/2/2020 5:49 PM

To: turner@mvcommission.org <turner@mvcommission.org>
Cc: Oak Bluffs Planning Board <planningboard@oakbluffsma.gov>

Afternoon, Adam
During these challenging times, family first. Be safe.

I will read the attached proposal and comment shortly. In terms of context, it would be helpful if you would
forward the criteria you used to solicit this proposal.

In the meantime please consider the following so as to better understand my expectations and that of the full
Oak Bluffs Planning Board(OBPB) as it pertains to the Martha’s Vineyard School Committee (applicant)
application review.

I have presented certain key points for the OBPB to consider. Additionally, the board has discussed and
agreed on the scope of inquiry for this application. It is fair to say, the OBPB hopes this point-of-view will
inform the Martha’s Vineyard Commission (MVC) DRI - review process. The OBPB must still determine
what concurrent activities, if any, it will perform during the MVC DRI review process.

1.) After consulting with the town attorney my recommendation to the OBPB is to follow the guidance stated
in my letter of referral dated 2/21/2020 (see below).

2.) It is the responsibility of the OBPB to oversee, condition and rule on all land-use applications in the town
of Oak Bluffs. Other agencies such as county, state and federal bodies in the course of performing their
oversight do not relieve the OBPB of performing its duties.

3.) In this case, the applicant has asserted legal limitations on the town of Oak Bluffs’ authority under zoning
by-laws. Therefore the OBPB is faced with a decision to directly challenge this assertion or take other steps
to ensure proper review of this application. My recommendation has been to support the MVC - DRI process
and any other party with authority to oversee this application to ensure proper scrutiny is applied to this
application.

The 2/21/2020 DRI referral speaks directly to the role the OBPB can play in the MVC - DRI process.

The most fiscally prudent way to ensure this application is adequately reviewed is to support all agencies in
their reviews instead of advocating our rights in a court of law at this point.

4.) There are five areas of comprehensive review that must be applied to this application agreed to by the
OBPB (see below). The OBPB has not agreed to the manner in which it will formulate an option on each
area. The OBPB cannot as a policy expect others to speak on its behalf or perform the duties of the town of
Oak Bluffs. Therefore the extent of involvement of the OBPB in the MVC DRI - review process is to be
determined.

5.) Once the MVC completes it DRI review the OBPB then consider of completeness of the DRI process and
determine how to proceed based on all due diligence performed to date.



Certified Mail:
7016 0340 0000 6594 3804
February 21, 2020

Douglas Sederholm

¢/o Adam Turner, Administrator
Martha's Vineyard Commission
P.0. Box 1447

Oak Bluffs, MA 02557

Re: Martha's Vineyard Reglonal High School’s Application for Site Plan Review
Referral to the Martha's Vineyard Commission

Dear Mr. Sederholm:

The Martha's Vineyard Reglonal High School (applicant) has asserted legal limitations on the town of Oak Bluffs'
authority under zoning by-laws. Additionally, the applicant also asserts similar limitations on the Martha's Vineyard
Commission’s scope of review.

As the town of Oak Bluffs legal authority has been brought Into question, it Is my opinion that a DRI referral under
section 1.2 of the DRI checklist should be made at this point. While it is ultimately up to the MVC and its counsel to
assoss Its legal authority, | do not wish the absence of a municipal referral to complicate the MVC's abllity to oversee
this application and so this referral Is being made without the full Planning Board being able to formulate initial
thoughts and Impressions,

| understand that the MVC, In conducting DRI review, normally solicits input from municipalities, There Is nothing In
the Martha's Vineyard Commission Act or In Chapter 40A, of which | am aware, that limits the Planning Board’s
authority to hold concurrent meetings/hearings while the MVC conducts thelr review. In this context, the Board Is not
limited In Its authority set out under Section 10.4 of the zoning by-law, as modified by the Dover Amendment,

Please do not hesitate to call with any questions.

Very truly yours,

T. Ewell Hopkins, Chairperson
Chalrperson, Oak Bluffs Planning Board

Scope of review established and agreed to by OBPB as of 3/15/2020, required for the MVSC (applicant)

application.

1.) Applicant’s property bounds:
Overall campus - abutting EDG-VH Rd.

Impact on pedestrian safety based on incremental development of property.

Conditions if any to be placed on remaining undeveloped — old growth forest.

Land-use guidelines for all phases of this project as it pertains stated environmental goals of the
MVC.

2.) Environmental performance:
Use of LID techniques - Greening methods
Groundwater protectionism
Adoption of existing planting and species selection.

3.) Town department — guidance and review of regulation:



Health

Wastewater

Building

Water Authority
FinCom

ConCom - guidance
Fire / Law enforcement

3.) State Forest Department:
Input as it pertains to forest service long & short-term vision.
3.) Dukes County & FAA:

Input in-terms of flight path approach

4.) Realistic assumptions / impact of future phases on land use:

Horticultural

Vocational classes — in process development area for shed construction
School bus parking

Existing track area envelope

5.) Applicant’s fiscal ability to complete and maintain project proposal:

Please let me know if you have any questions.

Ewell Hopkins

Ewell Hopkins

Oak Bluffs Planning Board - Chairperson
1.508.560.7227
http://www.oakbluffsma.gov/182/Planning-Board

Please remember when writing or responding that the Secretary of State's Office has determined
that e-mail is a public record.

However, the information contained in this e-mail and in the accompanying attachments is

intended solely for the use of the individual/entity named above. If you have received this e-mail in
error, please notify us.

On Apr 2, 2020, at 12:35 PM, Adam Turner <turner@mvcommission.org> wrote:
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Greetings Ewell.. hope you safe and sound.. crazy times huh?

| forward a copy of a proposal from a firm to review and evaluate the regional high school field
project.

Please review and offer comments. we are continuing to identify and evaluate professional
services for this project. one discipline will be a grass field expert to evaluate whether a gras
field can be installed and maintained..

Again regards to you and family .. be safe.

adam
<Marthas Vineyard High School Fields Assessment Proposal REV 4-1-2020.pdf>



Per your request:

T E Hopkins <ewellhopkins@mac.com>
Fri 4/3/2020 3:49 PM

To: Bill Cleary <Mvappraisal2@comcast.net>
Cc: Oak Bluffs Planning Board <planningboard@oakbluffsma.gov>; Adam Turner <turner@mvcommission.org>

) 1 attachments (655 KB)
Marthas Vineyard High School Fields Assessment Proposal REV 4-1-2020.pdf;

Afternoon, Bill

Kim indicated that you were interested in seeing the first proposal submitted to the MVC for
technical assistance on the High School application. (attached below)

| have requested additional context and will share that with you as soon as | hear back from
Adam. The agreement made with Adam is that | would work closely with him, hopefully selecting
a mutually agreed upon consultant. My concern is that Adam did not disclose the criteria used
for soliciting these proposals (1 received so far).

On the surface, | have some concerns about Kevin McHugh'’s bio. It's unclear what Adam is
looking to gain from hiring an outside consultant. But if it’s to truly evaluate the environmental
and human health risks associated with synthetic turf, we needs to find scientists with expertise
in micro plastic pollution, etc., not industry consultants.

If Adam'’s intent is otherwise, | will clear that up and report back to the full board. I'm unsure of
what Adam is ultimately hoping to gain from such an undertaking but | assure you this will be
cleared up prior to our next board meeting.

Thank you for your proactive and on-going interest. | will brief the full board during our
upcoming meeting. In the meantime please do not discuss this material with any other board
members, so as to not violate open meeting law 940 CMR 29.01-

29.11 https://www.mass.gov/the-open-meeting-law

Ewell

Ewell Hopkins

Oak Bluffs Planning Board - Chairperson
1.508.560.7227
http://www.oakbluffsma.gov/182/Planning-Board

Please remember when writing or responding that the Secretary of State's Office has determined
that e-mail is a public record.

However, the information contained in this e-mail and in the accompanying attachments is
intended solely for the use of the individual/entity named above. If you have received this e-mail in
error, please notify us.
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Re:

T E Hopkins <ewellhopkins@mac.com>
Sun 4/5/2020 11:02 PM

To: turner@mvcommission.org <turner@mvcommission.org>
Cc: Alex Elvin <elvin@mvcommission.org>; Oak Bluffs Planning Board <planningboard@oakbluffsma.gov>

Evening, Adam

Maybe we need to get on the phone together. | hope you don’t consider this to be your
response to my recent email to you.

Among other things, | asked to view the criteria used for your RFP. If you received other
proposals, | would like to compare what you mean by “experts were in one camp or the other”.

Are you limiting the scope of this selection of expert to grass vs synthetic?
Ewell Hopkins

PS. Welcome, Alex, | look forward to making your acquaintance.

Ewell Hopkins

Oak Bluffs Planning Board - Chairperson
1.508.560.7227
http://www.oakbluffsma.gov/182/Planning-Board

Please remember when writing or responding that the Secretary of State's Office has determined that e-mail is a public
record.

However, the information contained in this e-mail and in the accompanying attachments is intended solely for the use of the
individual/entity named above. If you have received this e-mail in error, please notify us.

On Apr 5, 2020, at 10:16 PM, Adam Turner <turner@mvcommission.org> wrote:

Greetings Ewell,

Thanks for your email. We looked extensively for an expert who can offer unbiased (not
grass nor turf) analysis on various issues including environmental risks, the school's
ability to maintain the fields, whether the facility can handle the expected play volume,
and other issues such as disposal and heat. It was difficult as most experts were in one
camp or the other. We are evaluating the firm | emailed to you. If you are not satisfied
we will continue to look.

We are nearing completion of our initial staff report on this project and have begun to
ask for information from the applicant. | include our latest draft. We also requested the
product manufacturers to send us samples of the turf and infill.

We also are looking at other area facilities including Nantucket. The Nantucket High
School is developing an athletic campus master plan that includes two synthetic turf
fields, for football and field hockey. The town already has a synthetic field that it installed
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11 years ago, but the high school doesn't have any yet. Dick Webb designed the town
field and is the lead architect for the high school project and we have a meeting
scheduled for this week.

Again, regards to you and your family... stay safe.

<DRI 352-M4 MVRHS Athletic Fields staff questions for high school 4-2-20.docx>
<HAI-MVRHS-MVC Questions 040320.pdf><DRI 352-M4 MVRHS fields staff report
3-25-20.pdf>
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MARTHA’S VINEYARD HIGH SCHOOL ATHLETIC FIELD PROJECT
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