January 21, 2018
Oak Bluffs Board of Selectmen and Oak Bluffs Planning Board
56 School Street
Oak Bluffs, Massachusetts 02557
Re: Lagoon Ridge Development Hearing
Dear Selectpersons and Planning Board Members:
I believe that it is not appropriate to schedule a public hearing on February 8, 2018 for the
Lagoon Ridge Form C Subdivision Application. The meeting should be postponed. The
documents as filed by Lagoon Ridge Development (LRD) on December 4, 2017 regarding this
matter contain unanswered questions which should be resolved in a preliminary type procedure.
Because these questions apparently remain unresolved, neither an interested party nor the
Planning Board can be properly prepared for the meeting. The unanswered questions which have
a significant impact on the plan relate to: Affordable Housing, the Basic Maximum Number of
Dwelling Units Calculation (BMN), and the Yield Plan.
Affordable Housing
The LRD is asking the town to interpret the Flexible Development By-Law in a manner that is
most favorable to LRD. (Attachment 1) The Planning Board should resolve this matter
concerning whether or not there is a requirement of LRD to actually build affordable houses
before any hearing is held. Knowing the decision, the applicant can then adjust, withdraw or
argue its position before the time of a public hearing. Members of the public will also be more
informed and take appropriate action as necessary when they have what is the true final
submission. In its present form, this subject could occupy a great deal of hearing time; thus
preventing concerns about other matters from being addressed. Once a decision is made, the
applicant can resubmit its filings without any apparent uncertainty.
The MVC when making its final affirmative decision on this matter made an assumption or
disregarded the necessity by the applicant to build the affordable housing. The applicant
maintained then and still does that it sells lots and does not build houses. The responsibility of
building of the affordable dwellings seems to be what is unresolved.
Basic Maximum Number of Dwelling Units Calculation
This is an issue raised by the applicant which sees the applicant again wishing to have a
favorable ruling. (Attachments 2 and 3).

The manner in which this is resolved could have an impact on the plan. Without an accurate
accounting of the BMN informed comments may not be heard from the public. After the matter
is resolved, the calculation and how it was derived should become part of the new Form C
Definitive Plan if LDR intends to proceed. The public has the right to know ahead of the
meeting so they can comment appropriately regardless of whether or not the actual number
changes. Actions by the Planning Board regarding the BMN will surely become a precedent for
future developers, so care should be exercised to do it correctly.
In the matter of LRD before the MVC, the commission made another assumption when it relied
on the BMN that was in dispute. It did so even without the presence of a yield plan.
Yield Plan
No constructive comments can be made by the public regarding the yield plan offered at a late
date as part of the Definitive Plan. The Oak Bluffs Flexible Zoning by-laws recognize the
importance of a yield plan in Section 7.3.7, and LRD was put on notice by the Building Inspector
some time ago as to the need for a yield plan. (Attachment 2 )
A yield plan is a preliminary planning document not an afterthought. It is instrumental when
figuring the BMN. The Yield Plan in its current state is woefully inadequate. It doesn’t even
show a compass heading nor does it show any of the following: a date, the title, its scale,
appropriate names and certifications, the adjacent street names, the contour line specifics, buffer
zones, and frontage and side line dimensions, the total acreage, the road acreage and
development envelopes on the lots. (Attachment 4 ) One need for a yield plan is for comparative
purposes to the final development plan and it must contain these items for proper scrutiny and
reliability.
At best, the yield plan as submitted is nothing more than a sketch. The public cannot be prepared
for a hearing given the manner in which this yield plan is presented; particularly since it has a
bearing on the BMN calculation.
Again, the MVC made yet another assumption when approving LRD by assuming that a yield
plan was in existence. At that time, one had yet to be given to the Planning Board as requested
in attachment 2.
General
Because no significant meaning can be applied to other issues without an exactness of
preliminary planning, it is a waste of time for everyone without first answering the initial
planning questions. In general, the Planning Board has an obligation to hear from informed
citizens; and to do so requires that unresolved questions be answered before a public hearing is
scheduled.

Sincerely,

Alan T. Robillard
21 Oakwood Lane
Oak Bluffs MA 02568

Attachment 1

To:
Oak Bluffs Planning Board
From: Davio Danielson, Manager
Lagoon Ridge LLC
Re:
Affordable Component of Definitive Plan
Date: January 20, 2015, updated December 1, 2017
The Definitive Plan for Lagoon Ridge, a new subdivision with 23 lots, was first
referred to the MVC on December 10, 2015. The final Form C Plan was delayed by
the Applicant, but a completed application is now before the Planning Board. At the
Town level there is one major issue unresolved and still under review -- the
affordable component is still in need of resolution.
The OB Flexible Zoning By-law at Section7.3.9 requires that either ten percent of the
lots be set aside for housing affordable to people with incomes below 50% of the
Area Median Income or 15% of the lots for those below 80% AMI, rounding down.
With 25 dwelling units on 23 lots in Lagoon Ridge that translates into 2 (10%) or 3
(15%) units of affordable housing.
Lagoon Ridge applied for approval under the Oak Bluffs Flexible Zoning provisions a
portion of which is quoted below. Since Section 7.3 has never before been invoked it
is understandable that there are differing interpretations of the By-law. A staff
member at the MVC and others trying to solve the affordable housing shortage in
Oak Bluffs have asserted that giving ready-to-build lots for affordable homes is
inadequate and that “dwelling units” must be built and donated by Lagoon Ridge in
order to meet the 7.3 requirements.
The Danielson family, on the other hand, has been insistent since 2014 that Lagoon
Ridge will be selling lots and not getting into the construction business. Accordingly,
our initial offer to the MVC to meet the affordable requirement was to provide
“monetary mitigation”. When that approach was rejected, we offered two lots for
Habitat for Humanity or others to build affordable houses upon. Our interpretation
of the By-law is based on historic practice on the Vineyard and a close reading of
Section 7.3.
Giving away land for two dwelling units on one of our two larger lots in Cluster C is
the best option from our perspective. A duplex to meet the needs of folks having
difficulty keeping a roof over their heads also is consistent with the OB By-law. Neal
Sullivan, former Habitat for Humanity director, has already designed a 2-bedroom
per side duplex for Habitat that meets their requirements for easy construction,
high energy efficiency, and a near-universal-design layout. It also features the design
requirements in the OB By-law by being shingled and Cape-like with an “articulated
layout.” All homes in this Cluster will be served by town water, a highly efficient
package treatment plan to reduce nitrogen in the Pond, and will have cable,
electricity, and a tarred road. A duplex, because of a shared wall and foundation, is
less expensive to build per unit, and is specifically allowed under §7.3. The owners
would be income-qualified in perpetuity.
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Does the Planning Board agree that this would satisfy the affordable housing
requirement?
However, as stated above, requiring the Danielson family to build a duplex seems to
us to violate the intent of Section 7.3 in the following ways:
In Section 7.3 under “Purpose” (below) three elements are underlined. The first is to
protect the value of real property. We feel that requiring us to incur risk to build
and gift houses is in conflict with this purpose. A more reasonable interpretation
would require us to simply gift lots where homes can go up for low or moderate
income families and individuals as has been traditional on the Vineyard. The
alternative does not protect the value of our real property.
The second Purpose is to promote the development of housing affordable to low,
moderate and median income families. 1) This provision also conflicts with the
interpretation that “dwelling units” are required to be built by an Applicant. In
Lagoon Ridge, all of Cluster C is geared to selling smaller lots for year-round
occupancy by low and moderate income families; lot prices will be driven up if we
are required to build dwellings. In addition 2) forcing landowners in our position to
build houses creates an incentive to serve people earning under 50% AMI by
building two units rather than the three units required for occupants under 80%
AMI, skewing the balance of occupants sought in the Flexible Zoning By-law—what
we see as an unintended and negative consequence of this misinterpretation of
Flexible Zoning. This stated purpose also argues strongly for interpreting Section
7.3.7 as adding affordable lots or units to the Basic Maximum Number rather than
subtracting them.
The third purpose of note is to promote the development of housing for persons
over the age of fifty-five. Lagoon Ridge has agreed to respond to this need with six
such homes. We gained two incentive or “bonus dwelling units” for pledging to have
four universal-design homes built on the Danielson property, but we have no plans
to build them ourselves. We will use deed restrictions, contracts and community
covenants to assure that all conditions set by the Planning Board and MVC are fully
met by others who build them. But if we can be required to build affordable housing,
we ask, might that interpretation of “dwelling units” also be applied to the elderly
component?
The task of determining the meaning of the By-law is assigned directly to the
Planning Board in the definitions section of 7.3.2: “ The affordable restriction shall
be approved as to form by legal counsel to the Planning Board.”
We would ask Town Counsel and the Planning Board to interpret the By-law. We
would ask further that it be interpreted in a way that is not onerous to landowners
like us who set out to have a positive impact on the Island by following the Island
Plan, preserving open space, providing housing for elders and attempting to bring
lots to the market that working families can afford.
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7.3 FLEXIBLE DEVELOPMENT. (Section replaced 12.2.03 STM Art 18, AG Approved
3.26.04, Published 4.9.04)
7.3.1 Purpose: The purposes of this section, Flexible Development, are
1. to encourage the preservation of open land for its scenic beauty
and to enhance agricultural, open space, forestry and recreational
use;
2. to preserve historical and archeological resources; to protect this
natural environment, including varied landscapes and water
resources.
3. to protect the value of real property;
4. to promote more sensitive siting of buildings and better overall
site planning;
5. to perpetuate the appearance of the Town’s traditional New
England landscape;
6. to facilitate the construction and maintenance of streets, utilities,
and public services in a more economical and efficient manner;
7. to offer an alternative to standard subdivision development;
8. to promote the development of housing affordable to low,
moderate and median income families, and;
9. to promote the development of housing for persons over the age of
fifty-five.
7.3.2 Definitions. The following terms shall have the following definition for the
purpose of this section:
1. “Affordable to persons or families qualifying as low income”
shall mean affordable to persons in the Dukes County
metropolitan statistical area under the applicable guidelines of
the Commonwealth’s Department of Housing and Community
Development earning less than 50% of the median income.
2. “Affordable to persons or families qualifying as moderate
income” shall mean affordable to persons in the Dukes County
metropolitan statistical area under the applicable guidelines of
the Commonwealth’s Department of Housing and Community
Development earning more than 50% but less than 80% of the
median income.
3. “Affordable units” shall mean any combination of dwelling
units restricted in perpetuity as affordable to persons or
families qualifying as low or moderate median income. The
affordable restriction shall be approved as to form by legal
counsel to the Planning Board, and a right of first refusal upon
the transfer of such restricted units shall be granted to the
Town or its designee for a period not less than 120 days after
notice thereof;
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4. “Contiguous open space” shall mean open space suitable, in
the opinion of the Planning Board, for the purposes set forth
herein. Such open space may be separated by the road(s)
constructed within the Flexible Development. Contiguous
open space shall not include required yards, if any.
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Attachment 2

Attachment 3

To:
From:

Oak Bluffs Planning Board
Davio Danielson, Manager, Lagoon Ridge
Eric Peters, Attorney for Lagoon Ridge
Date:
December 1, 2017
Subject: Basic Maximum Number (BMN) Calculation for Lagoon Ridge
The Basic Maximum Number is an essential element of the Definitive Plan under
Section 7.3, the Flexible Zoning provisions. Our initial Lagoon Ridge proposals
submitted to the Town and MVC in 2011 were flawed. As the first applicant to use
the Oak Bluffs’ Flexible Zoning provisions we struggled somewhat to understand
what was required and made two basic mistakes that need to be corrected.
In December 2015, Mark Barbadoro, the Oak Bluffs Building Inspector, spotted
error number one and questioned the BMN methodology we had been using
through four years of reviews. In response, the Planning Board requested a Yield
Plan, defined as a “standard zoning plan based on 60,000 SF lots” prepared by an
architect. The Yield Plan was drawn by Landscape Architect Kristen B. Reimann and
is attached. It would reduce the BMN at Lagoon Ridge to eighteen (18) lots, three
less than our previously calculated number of twenty-one (21) lots.
However, Mr. Barbadero’s memo on Lagoon Ridge also pointed out a second error
we had committed that could have the effect of restoring the three missing lots to
the BMN. Flexible Zoning, Section 7.3.7, states that: “the required affordable units
for developments of more than ten units shall not count towards the Basic
Maximum Number.” Lagoon Ridge has more than ten units. We are required and
have agreed to provide three (3) “required affordable dwelling units” for people
earning 80% or less of the Area Median Income.
Since the stated purpose of Flexible Zoning, as adopted by the Town, was to
promote affordable housing it seems clear that the affordable units should be added
to the BMN, although the language in 7.3.7 is subject to interpretation. Adding the
three (3) “required affordable units” to the new BMN of eighteen (18) would bring
the BMN back to the original twenty-one (21). Then adding the four (4) bonus units
(as explained below) would bring the total back to twenty-five (25) units, allowing
the Lagoon Ridge Definitive Plan to stand in its current form as it was reviewed in
the past by the Oak Bluffs Planning Board and approved by the MVC.
The Planning Board also asked for a description of how the BMN and number of
bonus lots and dwelling units was calculated in the past. A standard “rule of thumb”
for developments was employed.
1. The original Lagoon Ridge plan submitted in 2011 was for a 66.8-acre
subdivision with 60-dwelling units. It was reviewed by the Oak Bluffs
Planning Board, a public hearing was held, and it was forwarded to the MVC
as a Development of Regional Impact (DRI) on June 24, 2011. A set-aside of
10% of the acreage for roads was used to calculate the BMN.
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2. In 2013, a revised plan covering only the 32.5-acre Danielson family acreage
shown on assessors map #35-3 was submitted to the Planning Board. At that
time, the BMN was computed again following our mistaken understanding of
the requirements in Section 7.3.8 of the Flexible Zoning code. We believed, in
error, that a standard “rule-of-thumb” method was acceptable for calculating
the yield plan, and since the method was not questioned by either the OBPB
or the MVC in 2011 we used it again. The method was:
a. Convert acres to Square Feet:
32.47 acres X 43,560 square feet (SF) = 1,414,393 SF.
b. Allocate 10% of the acreage for roads
10%= 141,439 SF/ 60,000 SF = the equivalent of 2.4 lots
c. Calculate the remaining number of lots using Zone 3 residential
zoning standards:
1,414,393 SF /60,000 SF (Zone 3 minimum building lot size) =
23.6 lots.
d. Subtract b. from c. to obtain the Basic Maximum Number (BMN) of
lots = 21.2 lots and round down. This calculation yielded
twenty-one (21) lots as the BMN.
3. Bonuses are provided by the Flexible Development By-law above the BMN
that reflect the priorities set when the Town Meeting adopted the policy. The
following incentives were requested by the applicant and provisionally
granted by the Planning Board:
(1) The “open space incentive” grants a five percent (5%) bonus of the
BMN for each 10% increase in open space above 40% that is required. With
over 60% open space, the project was eligible for and was awarded (2 X 5%)
= a 10% bonus of the BMN, adding two lots to the BMN for a subtotal of 23
lots.
(2) An incentive is also provided for “over-55 housing” in Section
7.3.8.2 granting a bonus of one dwelling unit for every two elderly units
provided. We agreed that 4 (four) elderly units would be built and were
granted 2 (two) bonus elderly dwelling units, bringing the total number of
dwelling units allowed at Lagoon Ridge to twenty-five (25).
During the long review period, Lagoon Ridge was improved in many ways,
with dwelling units that are clustered, thus preserving over sixty-percent
(60%) of the woodlands and the existing network of trails. The method used
for calculating density and the BMN was never questioned until the issue was
raised in December 2015.
As one option, the Planning Board might remain consistent, grant a waiver, and
simply allow the applicant to utilize the same BMN methodology that was passed by
the MVC and Planning Board twice before. We note that the Planning Board has the
power under Section 7.3.7 to waive requirements for a Yield Plan.
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However, if Mr. Barbadero’s method for calculating the BMN is accepted, the
applicant asks the Planning Board or Town Counsel for an interpretation of Section
7.3.7 that would enable the required affordable building units to be added to the
BMN. Either approach will allow the existing Form C Plan for Lagoon Ridge with 25dwelling units as it was conditionally approved by the MVC to stand and proceed to
final Form C review by the Town of Oak Bluffs.
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